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CASE, & 


AT LORD, Tork, July 31.1706. 


Perceive by Doctor 7od's Letter to Your Lordſhip 
of the 11th of the laſt Month (of which I have 
now a Copy before me) that what I had writ to 
Your Lordſhip, ſome time before, touching his 
urate's taking upon him the Office of a Church-war- 
en, has been lately under the Doctor's Examination. 
told Your Lordſhip that, in my Apprehenſion, the 
Dffce of a Church-warden is a merely Lay or Secular 
Mice; and that Mr. L— by engaging himſelf in it, 
as brought under a Canonical Incapacity of being pro- 
oted to the Order of Prieſthood ; at leaſt while he 
ontinued in that Office. And I laid before Your Lord- 
ip ſuch Arguments and Authorities as inclined me to 
ink ſo at that time: and ſuch as, I think till, ſuffici- 
tly ſupport my Opinion in both the Branches of it; 
0 the Doctor (for Reaſons known only to himſelf, 
ut what his Friends will take the Freedom to gueſs at ) 
ſtead of affording them a fair and particular Anſwer, 
is thought fit, in general Terms, to ſlight and deſpiſe 
em, as trifling, and inconſiderable, and nothing to 


e Purpoſe. 
A8 if 


— - 
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If the Doctor had been able, and had thought fit to 
ive any new Light in this dark and unbeaten Subject, Nia 


(which, perhaps, there never was ſuch an Occaſion to Wt! 


enquire into as this which He and his Curate have now N 
given) I ſhould have received it with very great Satiſ. 
faction; and could have born, without the leaſt Reſent- ] 
ment, his uſing this too faſhionable Method of under- 
valuing whatever thwarted his Notions, and condemn'd 
a Practice that he had thought fit to encourage and 
countenance ; conſidering it only as an uſeful Artifice to [ 
ſet off his own Diſcoveries to the better Advantage. 
But, as he has not convinced me of any one Miſtake II 
excepting that of ſetting the Figure 4 for 9 in citing 
an Act of Parliament (and whether that was my own 
or the Tranſcriber's, I cannot tell;) ſo I do not find 
that he has advanced any thing material upon the Sub 
ject, ſave ſome few peculiar Notions of his own, where 
in, I am very confident, I ſhall be able to fatisfie You 
Lordſhip, before I end my Letter, that he is very groſ 
miſtaken: As when he aſſerts (in a very poſitive an 
dogmatical way indeed, but without alledging eithe 
Reaſons or Authorities to ſupport his Aſſertions,) th 
Charch-wardens bear Date principally from the Reformaii 

on; that they were then firſt made Legal Corporation! T 
that they are peculiar to our Conſtitution, and that the Dock 
are no ſuch Officers in the Romiſh Churches abroad; auto ge 
that they are accountable for their Adminiſtration ſolely "Bs 
the Biſhop or his Oficial. Theſe are the great Diſcomeauti 
ries that he has made; and they are delivered with ſud"9 
a peculiar Air of Aſſurance, that I know it will be ma 
ter of new Offence to him, to queſtion the Truth « hic 
what he ſays. But he, that will allow ſo little to t! taker 


Authority of ſuch Men as Dr. Zouch, Lancellottus, all l. 
Dr. ocket, mult excuſe me if I require ſomething mae 


than his bare Aſſertion, before I ſubſcribe to his Op 


i this 
on in theſe Points, Wh 


0 is 3 ] 
What I have met with in the few Books and Records 


hat I have had Leiſure and Opportunity to conſult in re- 
ation to this Subject, I ſhall beg Leave to lay before 


to 
ct, 


8 our Lordſhip in this Method; and ſhall ſhew, 

* | 1, That the Office of Church - wardens is of much an- 
os cienter Date than Dr. Tod ſuppoſes; and that they 
wn were Legal Corporations long before the Refor- 
nd formation, 

toll II. That this Office is not peculiar to our Conſli- 
ge tution. | 

be III. That it is not /o/ely under the Cognizance of Ec- 
np cleſiaſtical Ordinaries. - 


IV. That in the Eye and Intendment of our Laws, 

* bach Eccleſiaſtical and Temporal, it is a Lay- 
ce. 

2 V. That a Deacon, taking upon himſelf and exerci- 
ſing this Office, does thereby render himſelf in- 

capable of being promoted to the Order of Prieſt- 

hood ; at leaſt while he continues in it. And, 


wn 


Our 


fl 
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I. Of the Antiquity of.the Office of Church-wardens. 


The Way being here a little dark and ſlippery, the 
Doctor, Your Lordſhip muſt have obſerved, takes care 
to get as ſure Footing as he can, and ſteps forward very 
„Pingerly, as we ay, and with more than his uſual Pre- 
2ution. The Church-wardens, he ſays, as nom in uſe, 
may bear Date principally from the Reformation, when they 
were made Legal Corporations, There are two things 
Ewhich he would here give us to underſtand, and have 
taken for granted : | 

1. That our Church-wardens bear Date (for ſo he 
MF very queintly expreſſes it) from the Reformation. But 


JF this he delivers with ſuch Softnings and Qualifications, 
1 of 


Vo 
] 
E 


Atta Vi ſit. In- 
cip. Au. 1472. 


idem. 


44 F : 

' They may do ſo, and principally, that it may paſs fo 
of 1 . {Hines a which he himſelf ſeems ſome. 
what doubtful of. | By 
2. That then was the time when they were made le 
gal Corporations: And in this Point he ſcems to be 
very poſitive. Now, 
c. It ſeems to me very plain, that we had ſuch fix 
and ſettled Parochial Officers in the Church of Englard 
long before the Reformation, under the Title and Defig. 


nation of —— Gardzani, Oeconomi, Procuratores Fccleſæ Wtor 
Prapofiti Eccleſia, Cuſtodes Bonorum & Redituum Eccleſiæ {otic 
Cuſtodes Fabrice Eccleſiæ, Cuſtodes Inſtauri Eccleſiæ, %c th 
Names expreſſive of the Nature of their Office, and off N 
the Truſt that was repoſed in them in Virtue of it. at | 
In the Acts of a Viſitation held within the peculiar ju. cal 
riſdiction of the Dean and Chapter of Tor An: 15 10.10 
the Gardiani are frequently mentioned: Particularly, in i; 
the Viſitation of the Prebendal Church of Salton 10M /: 
Junii a Prefentment was made — 2uod Gardiani noWci. 
reddunt Compotum effetlualiter deliherando d manibus ſuW:1 
exiſtentia in eorum manibus. And another for Stoctiu d. 
15. Junii — Quòd Electi ſunt in Gardianos ibidem Thoma N 
Burland & Hugo Hamlit, & c. And theſe Perſons were ere 
ordered, that — in caſu quo recuſaverint recipere in ſe is 
Onus huju/modi, curent venire Eborum cauſam quare nic | 
debent compelli difturi, 8: e \ 
In another Viſitation An. 1481, 8. Maii, the Inquiſi-Wak: 
tors for Acclam preſent — 2nod nonnulli Homines haben - Arth 
tes Bona Eccleſia in ſuis manibus recuſant ſolvere ea Gardi-Way 
ants Eccleſiæ. And, the ſame Day, the Preſentment for Negi 
Barnby was— 2uod Rolertus Richardſon, Willielmus Fran AH 
ces jun. Ricardus Rukesby, & Willielmus Gudlad Gardiani M At 
dictæ Eccleſiæ habent Bona Eccleſiæ in ſuis manibus & no- rig 
lunt compotare Parochiams neque deſectus Eccleſiæ reparare. Nſes 
Before this, in Lindwood s time, we have an evident eh 


Prot 


i ad Reparationem de qui hic dicit > And Dr. Kennett 
W:iorcs Eccleſiæ Parochialis de Acle ; which that Learned 
| Nay, to omit many intermediate Proofs of this Point 


rod Exon. An. 1287. 
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oof that there were ſuch Officers in the Church, from lage 5: 
je Queſtion which he raiſes and anſwers touching the De Officio 
Lepairs of Churches — Nunquid Gardiani Ecclefre ad Archidiacont 
Hjuſmodi Reparationem faciendam & alias ad aiſponenda con Feb 
gon Eccleſia Electi poſſunt per Pænam hujuſmodi ſc. Ex- Foena, 


mmunicationis vel Suſpenſionis aut per Pænam aliam com- 


- 


entions a Deed made much about the ſame time, wiz. Parech. 4nrig. 
H. 5 1418, by John Peris ſen. & John Bayli — Procu- b. 62. 


ntiquary calls Churc b. wardlens, as no doubt they were 
the proper Acceptation of the Word. 


at might be given, if it were needful; I find a Syno- 8: II Spe!m. 
cal Decree made by Peter 24ivil Biſhop of Exeter in C. 2 V. 
uod de Eccleſiarum Inſtau- * ** 
> ipſins Cuſtodes coram Reftoribus vel Vicariis Eccleharum 

4 ſaltem Capellarum Parochialium & quinque vel ſex Pa- 
chiants Fide dignis quos ipſi Rectores Vicarii vel Capel- 

i duxerint eligendos quolibet Anno compotum fideliter 
ddant, & redigatur in Scriptis, &c. 

Now I think we have here ſufficient Evidence, That 

gere were ſuch ſettled Officers as Church-wardens in 
iis Church above 240 Years before the beginning of 

te Reformation. And I make no doubt but thoſe that 

e well vers'd in our Antiquities, and have Leiſure to 

ake a ſtrict Enquiry, will be able to trace them much 
rther back than this: which, perhaps, Your Lordſhip 

ay think done by the Ancient Original Writs in the 
egiſter relating to this Office, which I ſhall have oc- 

ton to mention hereafter upon another Head. 

At preſent, I am apt to think they may derive their 
riginal Inſtitution from about the time when the Dio- 
ſes were divided into Pariſhes, and diſtin Parochial 


ights came to be ſettled in each of them: That, ac 
| the 


2 . — 
. F 

the Bithops, before that, (when the whole Ecclefiaſtic 
Revenue was committed to their Care) had their Oer 
vom or Vicedomini employ'd in the Receiving and 
{tribution thereof, under their Direction, and accord 
ing to the appointment of ſeveral Canons made for th 
purpoſe; as allo their Advocati Cauſarum Eccleſiæ, 1 
figned them and deputed by the Emperors or orhe 
Supreme Civil Magiſtrates ; ſo when the Dioceſes wen 
divided into Pariſhes, and every Pariſh came to han 
diſtinct and ſeparate Rights ſettled and eſtabliſhed in i 
theſe Parochial Officers, under the ſame or analogoy 
Titles, might be appointed to diſcharge both thoſe 0 
fices; with an Abatement of Power, Authority, an 
Honour proportionable to thoſe narrower Spheres when 
in they were to move: which, by Degrees, and th 
ſeveral intermediate Changes and Alterations, mig 
dwindle at laſt into the ſtate of our preſent Church 
wardens ; as the old Conſervatores Pacis have done int 


thoſe poor Remains of them the Petty-Conſtables. urs 

But this I propoſe only as a probable ConjeQure 5 
and, whether it may deſerve that Character or nt * 
| know no more competent Judge, or more proper t 2 
determine, than your Lordſhip : as alſo, whether th iche 


Saxon Cy picean Saloon, which both Somner and Skim 
tranſlate Church- warden, is to be underſtood of th 
Dioceſan or the Parochial Oeconomy, or of ſome Offi 
diſtin from them both. For I am not aſham'd to ov 
that I do not know what to make of him. 


However, one principal Branch of the Duty whit q 5 
the Office of Church- wardens ſtands charged with . , 
preſent, wiz. of being Inquifitores and Denunciam a 
Criminum at Viſitdtions, ſeems to have been, not cu que 
val with the Office, but annext to it long after: 1 72 
till about the latter end of the fifteenth, or the begin ru 


ing of the ſixteenth Century, but before the Refo 
mation. e 


EF 1 

For in the Acts of a Viſitation of the Dean and 4, Cap. In 
hapter of Tor#'s Juriſdiction, Av. 1409, the Mandate ©? 4. 140. 
o their Apparitor- General requires him to cite all the 
lergy and Pariſh Clerks, Nec non de ſingulis Pa- 
ochins dictarum Eccleſiarum ſex vel quatuor Elomines fide 
gur naſtræ Juriſdictionis ſecundum Majoritatem vel Mi- 
oritatem earundem Parochiarum quod compareant coram 
obs, &e according to the Schedule annext to the 
landate, ſpecifying the Times and Places when and 
here they woud viſit, — = Proviſo quod Laici evocand; 
wt Hide digni veridici Converſationis honeſle & bone 
ane, ac ſuper conſuetis Viſitationis Articulis plus nove- 
int, velint & auſi fuerint dicere Veritatem, —— And, 
the Viſitations, theſe Laici Fide digni were, by the 

iitor, onerati in Conſcientiis to diſcover what was fit 
be amended or corrected in Rebus aut Perfonis, and 
ave in their Preſentments accordingly ; ſometimes {e- 
arately, and (c:1etimes. in conjunction with their Mi- 
iſters. And neither in this of 1409, nor in five fol- 
wing Viſitations, viz. Au. 1411, 1416, 1473, 1481, 
d 1484 and 5, is there any mention of the Church- 
ardens being concern'd in that buſineſs, - But the De- 
actatores are always ſtiled Parochiani or Laici (imply, 
Without any Mark of Diſtinction. And of. theſe, ſome- 
mes fix, ſometimes ten, twelve, or ſeyeatcen are In- 
ſitors or Denunciators for one Pariſli; and in diffe- 
nt numbers, almoſt in every of theſe Viſitations, for 
e fame Place. And in the Viſitation Au. 1510, tho' 
e Church-wardens [{liled Gardiani, Tconomti, Præpo— 
i, or Cuſtodes, Eccleſiæ Parochialis de, Cc.) do appear 
r aimoll every Pariſh; and tho it then began to be 
muder'd as their Duty to preſent [becaule the Aftuary 
equently ſays ---— Gardiaai Eccleſtz Parochialis de, &. 
Cſentant, or non preſentant Defeflus) yet the Bills of- 
n run in the Name of the Pariſhioners in general, or 
Met Inqui- 


Spelm. Coxc, 
2 Vol. p. 454. 
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Inquiſitors. As, for Inſtance: For Haxly — PG 


chiant dicunt 0114 Jene. For Belfroyes —— The: 
Deſecls founden by In quiſition of Inquiſitors ſworn of St. A 
chael Belfray. For Knaresbrough —— Twelve Men ſai 


upon their Oaths that the Manfton-Place, &c, For C! 
wood -—— We the Pariſhing of Cawood—— and, in th 


laſt Article of the Bill —— We the Neighbours of C 
wood, 

Hitherto then, it ſeems ſtanding Inguiſitors were nt 
ſettled in every Pariſh ; at leaſt, that Work was not cat 
ſider'd as a neceſſary Branch of the Duty incumbe 
upon the Church-wardens. But, in Dean Higden's) 
ſitation nine Years after this, A». 1519, the Church 
wardens, I find, are cited, appear, and preſent mo 
regularly and uniformly ; generally by themſelye 
ſometimes with two, or three, or more Parochiani Fi 
digni joined with them. 

Your Lordſhip knows the ancient way of Viſitin 
was Eccleſiatim; that the Viſitor might make mo 
exact lnſpection into the State of every Pariſh : — 9 
niam certior Aure Arbiter eſt Oculus. And this Meth 
was ſtrictly injoin'd by ſeveral Synodical Conſtitution 
both Dioceſan and Provincial. As 2» Synod. Wint 
circa An. 1308. ——- Archidiaconi plures Ecclefias 1 


Ibid. p. 576, diſitent in uno die : In Concil. London. An. 1342, — 
& Lindw. T. quis Procurationem ratione viſimtionis ſolvendam ab 1 


de Cenſibus. 
C. Quamvis. 


qua preſumat recipere Eccleha niſi Viſitationis Ofici 
eidem diligens impenderit, ſcrutatis perſonaliter & i 
ſpectis per Ipſum cum eſfeclu que fuerint indaganda, At 
becauſe the Pariſhes might lie ſo near together that t 
Viſitor might perſonally viſit more than one on d 
ſame Day, that Council farther ordain'd, That, for 
veral Churches fo viſited on the ſame Day, he ſhoi 
receive but one Procuration; —— Siquis vero plun 
vifitare voluerit Eccleſias uno die, Procuratione unici 


Vit 


L 9: Þ 


Pl ualibus ve] Pecunia, ad quam omnes & ſingulas fic die 
co viſitatas proportionabiliter faciat contribuere, ſit con- 
tus : as the ſame had been ordained before by a 
pnſtitution of Walter Reynaud, An. 1320, in the ve. Spe'm. Cone. 
ame Words. Agreeable whereunto is that Gloſs of e. 4859. 
ndivood s —— Etiamſi plures Eccleſias in die viſitaverit J. 4: Officio 


1 


ſail 
' 0 
recipiet niſi unam tantùm Procurationem as alſo that — 2, 
\ m. 

Decree of the Synod of Langres, An. 1452 — Sta- V Uni tan- 
endo permittimus quod duas tres aut quatuor poſſint viſi- tum Procurgs 
re in die Eccleſias; ſed ne iph Viſitantes bujuſmodi 7 Bos hel. 
clefiis fint nimis oneroſi, volumus & ordinamus quòd Peret. Ecdly. 
i ſantùm Procuratione ſint contenti, inter ipſas Eccleſias . H. 861: 

ſtatas dividendo ſecundum plus & minus, tenuitate cus 
ilet penſatd. | 
But, (as an ancient Writer upon this Subject of Vi- uu. Franciſe; 
tations has obſerved) tho Viſitors were under a ge- - Pavinis, in 
eral Obligation to viſit all their Churches ſeverally ral. os OY 
Fier this manner, ſo that — ad Loca Viſitanda, as Fac. tr. 
Wc lays, Viſitator quilibet debet perſonaliter accedere & 

ic ſe perſonaliter preſentare & conferre; yet, ſeein 
his was not conſider d to be — de Sulſtantid 25 
ationis, in ſome particular Caſes they were allow d to 
ike another Method. For, as he there adds, — Ui 
ommode & abſque Difficultate hoc facere non poteſt, tunc 
d unum locum congruum de pluribus locis tam Clericos 
lum Laicos poterit convocare. And this Privilege, al- 
owd to Viſitors in ſome ſpecial Caſes of Danger or 
great Difficulty, Sc. has, I conceive, introduced by 
legrees the preſent ordinary Method of viſiting whole 
Deanries together in one Place, at the Diſcretion of the 

'iſitor. | 
SH While the former way of viſiting Eccleſiatim was ge- 
Wecrally obſerved, [as it ſeems to have been, here in 
Ibis Dioceſe, in and after the Year 1409, and to have 
grown Wholly into Difuſe about 1515] there were, 
„ pre- 


— ́[œ2⅜ — 
— — — 
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I preſume, no ſtanding Inquiſitors of the Laity, 
fixt Annual Officers; but ſome out of the Body 
the Pariſhioners were ſummon d to attend at the \ 
ſitation, and then made Inquiſitors or Denunciatc 
| 7. Lindw. J. pro tempore: The Offciales Jurati, or Apparitors [whi 
| De ſudiciis, were anſwerable to the Delatores Publicorum Crimind 
C. Excufſis. V. 

| Appatitores. Or Quadruplatores among the Romans, and to the D 
| P.Coſen's Apol. cani and Capita Centenariorum in Civil Courts in ſon 
5.2. 0% 6. C Places Where the Imperial Laws prevail) ſupplying | 


Franc Hotto- 
moni Conn. thoſe Times the want of fuch fixt and ſtanding Ing 


| Verb. Juris. V. ſitors. 
| Quadrupli For the Method was; when the Viſitor came tot 
Church where he intended to viſit, he enquir'd of ſuc 
of the Pariſhioners as the Apparitor had cited to ay 
pear and attend upon him, together with rhe Min 
{ters officiating in that Church, touching the State 
the Pariſh, and ſuch things as did not fall under hi 
own perſonal Inſpection: — querendo, ſays the ol 
Bac. Paſtoral. Author before-mention'd, de Laicis a Clericis & etiq 
4} 7.P.2. ab aliis Laicis, utrùm bene veniant ad Eccleſiam, & be 
69. Fac. 2. a \ as 8 | 1 
etiam a Laicis de Clericis, an ſurgant ad Maiditri 
tina, GC, piſ 
But, about the Time above mentioned, this way t, 
Viſiting was generally laid aſide. The Viſitors, ſindÞv / 
ing their Procurations aſcertain'd to them whether the 
viſited thus Eccleſiatim or no, [whether by their being 
charged with the Tenths of them to the. Crown, 0 
upon ſome other account, I dare not be poſitive] be 
gan to hold their Viſitations at ſome one Place in ac 
Deanry ; nay, ſometimes viſited two Deanries together 
And now, the Attendance of the Pariſhioners, in ſuc 
Numbers as uſed to appear at Viſitations when held in 
their own reſpective Churches, becoming in moſt place 


0 Nn 
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Dea 


very burthenſom to them; it was allow'd, I preſumm 
that the Church-wardens of every Pariſh, either aloneÞyn 
0 


BE 


y, with two or more Fiae digni joined with them ,and 

dy Nvorn into the Office at the Viſitation, ſhould repre- 

nt all the reſt ; and be the ſtanding Denunciatores Cri- 

num for the whole Pariſh. 

If the Teſtes Synodales, that were the Inquiſitors in 
Dioceſan Synods, had been choſen out of every Pa- 

h; I ſhou'd have taken theſe, as ſome do, to have 

en the Fide digni that were the Church-wardens 
ſſociates in this Buſineſs ; and that they retain'd the 

roper Name of the Office into which they us'd to 

e ſworn before the Viſitation. at the Vernal Synod, t Bac. Pad. 
ſually held about the + Beginning of Lent, or || within da — 
e Oftaves of Eaſter; the fame which we now by Cor- —— 
ption call Side: men, i. e. Synod-men, But I do not Dunelm. 4. 


. . . l, 
nd that they were ſo choſen cither in this or other Cn 


hurches. 5. 476. 

The * Coaſtitution of St. Edmund An. 1236. [if it - Lind. 2 de. 
eans them ] limits them to two or three, to be choſen Accuſationi- 
14 ex quolibet Decanatu. Þ+ Others direct the Choice 22 
be made — ve per Decanatus five aliunde, ad ar- p. 883. «: 
oitrium Epiſcopi. || Others — i» Synodo Dioceſand ab Sed. Ruh. 
diſcopo è Dioceſi ſud ſeptem plereſve, prout expedire vide. Ae Medi. 
it, Teſtes Synodales deligantur. In Synodo Diocefang olanenſia 2, 
n ſolum duo, ſed plures, uſque ad ſeptem, ad arbitrium 
julibet Suffrazaneoram poſſunt Teſtes Synodales ſtatui per 

glos Epiſcopos, ſays the Baculus Paſtoralis. All agree- Pl 12. Fac. . 
Fs, ſo far as I can ſee, that, as two at the leaſt [ uſually 

&MWore, a Presbyter & dus vel tres Laici bong Opinionis, 2 
dg! plures fi opus fuerit] were choſen out of every Dio- 
1: to attend as Teſtes Synodales at Provincial Synods, 

much about the {ame Number were choſen by the 

Wihop [ not out of each Pariſn, but out of the ſeveral 

Peanries or the Dioceſe at large ] to ſerve under the 

me Character and to the ſame Purpoſes at Dioceſan 

Pynods. So that I cannot think that theſe Fide 2 

b that, 


[ 12 ] 


thaty from about the time before mentioned, were Af * 


| Keilway's 
Rep. fol. 3 2. a. 


&c. were the ancient Teſtes Synodales, properly fo c 


ſtants to the Church-wardens in making Preſentment 1 


led; but a new ſort of Officers, called by the ſame Nan 3 
by reaſon of the Reſemblance or Analogy that their M 9 
fice bore to that of the other. But —— to return fra b | 
this Digreſſion.—— eg 


2. Enough, I think, has been ſaid to ſhew that y 
had Church-wardens before the Reformation. The neu 
Point to be conſidered is, whether they were then fir 
made Legal Corporations, as Dr. Tod very confident 
and without the leaſt Heſitation aſſerts they were, 
whether they were not ſo long before. I mult beg lea 
to enter my Diſſent upon this Head alſo; being fully pe 
ſwaded | as I verily believe every Man is that ever conf 
ſidered this Matter] that Church- wardens were ſuch | 
gal Corporations long betore the Reformation. An 
for the Proof of this, I ſhall only mention two or thn 
Paſſages that I mect with in our Law-Books, which (ez! 
to me to clear the Point beyond all Exception. 

1. Term, Mich, 13 H.7. B. R. In the Caſe of a Feel 
ment made to one in Fee to the Uſe of the Wardens at 
Pariſhioners of, Sc. the Queſtion was, Whether t 
Uſe was good. Fineux Ch. Juſt. and Read were of Op 
nion, that it was not; and their Reaſon was this: — C 
comment que les Gardiens d un Egliſe ſont Incorporate per 
commun Ley, et per le Favour de Ley uſer Action de Tri 
pas de Biens de Parochiens de tiel Lieu en leur Gar 
eſteants ad Dampuum Parochianorum, et auxy Ils puis au 
Appel; uncore Ils naverent Capacitie d accepter Feoffme 
del Terre, car ceo ne poyt eſtre ſans Corporation en Fi 
per les Letters Patents du Roy. Your Lordſhip w 
obſerve that the Church-wardens being allowed in tli 
Caſe to be Corporations by the Common Law [L which 
grounded upon and ſuppoſes immemorial Uige ay... 

Cuſtom 


„ 
uſtom J we have in it a pregnant Proof both of this 
d the preceding Point; both that there were ſuch 
arochial Officers, and that they were Legal Corpora- 
„, long before the Reformation. | 


2. The ſame will alſo appear no leſs clearly from the 
degiſtrum Brevium; that moſt ancient Book and of 


Wlowed to ſue for Goods due to their Church. —— Rex 


odes ejuſdem Ecclefig qui pro tempore fuerint & tempore 
yus contrarii Memoria non exiſtit percepiſſent & percipe- 
conſueviſſent ſingulis annis ad Terminum S. Michaelis 
nam libram Ceræ de quodam Tenemento in dict! Villa de N. 
ſuſtentationem unius Cereæ coram Cruce in eadem Eccle-. 
quouſque D. de M. nunc tenens Tenementum prædictum 
Nam Ceram fic annuatim debitam & ſolutam ſubtraxit & 
lvere recuſavit, fic dictam Ecclefiam a ſua Poſſeſſione ſpo- 
 Wando, petentes dictam Ecclefiam ad Poſſeſſionem fuam præ- 
tam reſtitui, ipſamque D. ad Solutionem decem Librarum 
ere per ipſam Subtractarum condemnari & compelli cum 
Wſcilu, &c. | 


Feacon of Surrey or his Official, ſets forth, That a Cow 
d ſeveral other Goods and Chattels, given in Lega- 
Des by ſeveral Pariſhioners of the Pariſh of C. for and 
Wwards the Repairing the Church and the Fence of the 
Whurch-yard, were retained by one of the Pariſhioners 
Eiq; Cuſtodibus Eccleſiæ prædictæ ad quos bujuſmod; 
Weoata de Jure pertinent Cuſtodienda liberare recuſat, &c, 
therefore they are order'd to proceed againſt him — 
rohibitione non obſtaute. 
Here ſeems to be ſo very plain and authentick Evi- 
ence both of the great Antiquity of this Office of 
| Church- 


reat Authority in the Law, as my Lord Coke ftiles , Inflit. J 2 
There we have a Writ wherein Church-wardens are c. 3. S107 


W/icialt, &c. ſalutem. Monſtraverunt Nobis R. & S. Rg Bu 
nodes Bonorum & Redituum Eccleſiæ de M. qudd cùm Cu. Orig. Tit 


Conſultatio- 
nes fol 50. 


And another Writ, under the ſame Title, to the Arch- 114. fo. 5. 
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Church · wardens and of their being Legal Corporation 
impowered as ſuch to receive and fue in Right of thei 
Churches, and that time out of mind at the making d 
theſe Writs, that it would be impertinent to trouble Yout 
Lordſhip with any more Inſtances of the like Nature, ot 


any farther Reflections upon thele | have already given, 


IT. The next thing to be confidered is, what Dr. Ta 
affirms with as much Atlurance as if it were as ſelf. er 
dent a Propoſition as any in the World; viz. That 
Church-wardens are peculiar to our Conſtitution © i. e. 1 
he explains himſelf, That there are no ſuch Officers in the 
Romiſh Churches abroad, but the Clergy take care of tht 
whole Body of their Churches, Books, Veſtments, &c. a 
aur Sacriſts in Cathedrals. 


This is a Point wholly foreign to the Caſe in hand; 
and therefore one would think the Doctor would never 
have gone out of his way to deliver his Opinion of it 
in ſuch a poſitive and dogmatical manner, and that to 
his Superior, unleſs he had been well apprized of the 
Truth of what he ſaid. But, to ſhew how uniform he 
is in his Notions about this matter, nothing is more cer- 
tain than, on the contrary, that there are ſuch Officers 
in the Unreformed Churches abroad. For the Marguil. 
liers in the Popiſh Churches in France I not to travel 
any farther at preſent ] are well known to be the ſame 
ſort of Parochial Officers with our Church- wardens in 
England. They are choſen annually out of. and by the 
Pariſhioners; and their Office is Res Parochialis Ec: 
cleſiæ gubernare, negotia ejuſdem carare , Fabrice illiuÞl, 
intendere, Indumenta Eccleſiaſlica linea bis in anno lavarii 
curare & cæteras Res Accleſiarum Domos & Heritagia in 
Zono & decenti ſtatu tenere & conſervare, Pecunias Fabri- 
carum, & eas que ſuperſunt ex Collect impendi Curar: 


vel 
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Suffragiis faciendi pro mortuis, vel Fabricis reparandis, 
| comparandis ornamentis, vel aliis piis non autem pro- 
is uſibus, &c. as the Doctor, at his Leiſure, may 
> it deſcribed in ſeveral Synodical Decrees ; particu- , 


1557. as alſo in the Provincial Council of Rhemes a 
1583. where they are called Gagiarii, Fabriciani, co 


ing in ſome reſpeAs Overſeers of the Poor, YVirtute 


Wer. they take an Oath betore the Ordinary for the due 
minictration of their Office within eight Days aſter 
th ey are choſen ; and are required to make an Account 
receptis & expenſis, within fifteen Days after their 
fice expires. And in caſe they fail, or are negligent 
any Branch of their Duty, the Council of Rhemes 
dove - mentioned orders, that the Cærati do make Com- 
unt of it to the Biſhop or his Official. 

ts a Wonder therefore to me, That the Doctor ſhould 
rt, with ſo much Confidence, to Your Lordſhip, 
bat the Popiſh Churches abroad have no ſuch Officers as 
r Churth-wardens ; when the moſt ſuperticial Enquiry 
to the Matter could hardly have failed to convince 
m of the contrary. Indeed, it by Church-wardens 
> means ſuch a motly, ſuch an heterogeneous kind of 
Micers as this Cure-Margailiiere of his own making, 
e Subject of the preſent Controverſie, I readily be- 
ve there never was ſuch another heard of in any 
rct-ſtant or Popilh Country, at home or abroad, ex- 
pting this of Penrith; nor, perhaps, ever will be 
gain. 


H. Another Aſſertion of the Dr.s, delivered with the 


„me Air of Aſſurance, and ſupported with juſt as much 
eeaſon and Truth as the former, is this: That Church- 
8 wardens 


ly, in the SynoJ1s of Chartres An. 1526. and of Paris De:ret ſub 


nſervandis 


ditui, Proviſores; and ſometimes alſo Matricalariz, ?. 517 & De 


8 a Martricula- 
5:44, as our Church-wardens alſo are with us. More- riis, p. 988. 
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wardens are accountable ſolely to the Biſhop or his 
ficial, 


Has he never heard or read of the Temporal Ca 
taking Cognizance of the Merits of Elections, ant 
the very Title by which Church-wardens hold their (Fs 
ſice; and of their granting Mandamus's to the Biſh 2 
or their Officials, to Swear particular Perſons into 
Office and diſplace others that they had before admit 
and ſworn into it? This he will find, upon Enqu 
has been frequently done: particularly, in the Caf: 
Vi Lurwich St. Peter's in Cheſter, a Mandamus was granted requiri 
Yo. 2.p.1019. the Chancellor to ſwear the Complainant into that 
1 fice, to which he had been elected by the Pariſhion 
| according to their Cuſtom ; but the Miniſter, infill = 
upon the Power given him by the 89th Cay. of 101. 
[ had choſen another. And the ſame was done in Wide! 
| Ilardreſſe, Caſe of Dawſon and Fowle, touching a Church-wardWub! 
I Rep. . 378, being choſen by a ſelect Veſtry in the Pariſh of St, Wut! 
chael Crooked-Lane in London, contrary to Cuſtom, M11 
| far are theſe Officers from being accountable ſolely toßhe o 
Eccleſiaſtical Ordinaries. | | kep 
Beſides, tis well known an Heir may bring his Mat 
on upon the Caſe againſt a Church-warden for defacW1n)c 
the Monument of any of his Anceſtors in the ChurWo: + 
tho' done by the Direction and Command of the OMe p! 
nary. And there is one Part of their Adminiſtration I. 
which they ſeem accountable Solely to the TempoWab 
Powers; and that is, the Preſenting Popiſh Reculaſſ$ti/ 
once a Year to the Jullices of Peace in their QuarÞrc: 
Sell;ons : who by 3 Jac. 1. c. 4. have Power to put 
them, by Fine or Impriſonment, for the Neglect or dir 
due Diſcharge of their Duty in that particular. WI 
And the Temporal Courts interpoſing their Authoi Cl: 
| in the Affairs of Church-wardens, is not peculiar to Mard 


E 


E 


7/;ſþ Conſtitution, any more than the Office it ſelf. For 
ad the ſame thing done by the Parliament of Pari 
a Decree made in February 1580, hereby they thus 


Is 


noiſe! Ieventaire de tous & Chacun les Tiltres & Enſeign- 
ts des dites Fabriques, & rendre ben & loyal Compte 
Chacun. An de leur Adminiſtration pardevant qui il 
artiendra. 


v. The next thing I am to do, is, to ſhew that 
urch-wardens, in the Eye and Intendment of the 
Ws of England, both Eccleſiaſtical and Temporal, are 
rely Lay or Secular Officers: and i ſhall conſider 
m ſeverally. 

.. That our Eccleſiaſtical Laws ſuppoſe this, will 
| Midcntly appear to any one that will give himſelf the 
4 ble to look into the Injunctions, Canons, and Con- 
 Wutions, collected by Biſhop Sparrow. 

 WThe Injunctions of Edw. 6. An. 1547. preſcribe that 
01 
kept ſhall be in the Poſſeſſion of the Parſon, Vicar or 
rate, and the other of the Wardens. And the ſame 


bor Cheſt. In both which Caſes the Church-wardens 
e plainly ſuppoſed to be diſtinct from the Eccleſiaſti- 
l Þcrſons there mentioned; which are all that can rea- 
Wnably be preſumed to be in any Pariſh. By the Ad- 


ardens are once in the Quarter to declare by their 
rates, in Bills Subſcribed with their Hands, to the 
Wrdinary, or to the next Officer under him, who they 
which will not pay their Penalties for not coming 
Church. And by the Canons of 1571, the Church- 

ardens are appointed to be Checks upon their _ 
2 ers: 


er: — Leſquels Marguilliers ſeront tenu faire Bon & Pothell.p.ggo. 


e of the two Keys of the Coffer where the Regiſter pag. ro, 


injoined by Q. Elix. An. 1559. Art. 25. touching the Pag. 74. 


rtiſements ſet forth by Q. Elix. An. 1564, the Church- Px. 127. 


| E 
Paz 236. lers: — Quòd fi Rector Vicarius aut Parochus ality 2. 
gerat in Miniſterio (uo obeundo, aut quod male S con 
legat, aut quod ſolut ids S laxius vivat quam Hominen 
fit ejus Ordinis, & ex ed re gravis Offenſio ſuſcipitur- 
eum matur? deferent ad Epiſcopum. Dr, T od's new -s 
thod of making the Curate of the Pariſh Church y 
den, would be a very proper way to make that Cy 
eſſectual to the End for which it was deſigned. I 
ly, the 113th Canon of 1603. [ which the Dr. me 
ons in his Letter upon another Occaſion ] play 
\hews the Church-wardens, in the ſenſe of the ClhuWlde 
to be Lay-men, and only ſuch. Quoniam [axWrit 
mero contingit Eccleſiæ Oeconomos & Tnquiſitores (we, 
ſtentes, alioſque & Laicis quibus id Officit mureriſque in 
bit — in — Officio præſtando remiſſiores efſe quam par 
&c. Theretore the Parſons and Vicars, or their ( 
rates, are allowed either to join with them in 4. 
Preſentments, if the Church-wardens will preſent, fie 

preſent without them, in caſe they refuſe to do it.) 
For the farther Confirmation or Illuſtration of 4 
Point, | might here ſubjoin the Opinion that Lea; 
Men, both ot our own and other Nations, have hadſicir 
it: of Biſhop Bonner, who in his Injunctions ſet ¶ pi 
An. 1554. preſcrives the Duty of Church- wardens u /z 
Deſcript Jur. this Jitle — Concerning the Laity of Dr. Zouch, \ 
Ecelefraſtici makes them to be — % Plebe Ecclefraſtica, or Laym 
P1.94+ of Franc. Duarenus the moiſt famous Civilian of his 
Thuan, H. next to Alczat his Maſter ] who, in his excellent! 
L. 23. De facris Eccleſiæ Miniſleriis & Beneficiis, has a Chit 
Fol. 39. . —— de Miniſtris Accleſiæ qui Clerici non ſunt ; anden 
| mong theſe reckons the Oeconomi, Syndici, ApocrifaWigh 
Nolarum pulſatores, &c. qui qaamvis Ecclefig inſerv EC 
1 ac miniſireit inter Clericos non ſunt habend;, —— Maccc 
1 think there is no Occaſion to give Your Lordſhip orm! 
ielt any farther Trouble upon this Head, 


2. 1 
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lite >. That the Temporal Laws alſo conſider Church- 
con@rdens as merely Lay Officers, is no leſs evident; theſe 


en hes having always had a greater Regard to the Digni- 
1 jf of the Clergy, than ſome of us, it feems, have for 
1 \Wr Sclves or our Order. 
11 My Lord Chief Juiltice Coke, in his Readings on : pz. c. . 
C Charta, makes it one of the Libertates Eccle- P. 3. 
lice confirmd by that Charter, That no Ecclefia- 


cal Perſon ought to be elected to ſerve in any Tem- 
ral Office for any Lands or Tenements that he 
pldeth ; and, if he be, that he may have the King's 


22 rit for his Diſcharge. the Form of this Writ we 
e Noe both in the“ Regi/ter, and in + Fitzherbert's Nat. * H 187- 


„if or Beadle, (as the occaſion on which, perhaps, 
was firſt formed) yet Fitzherbert extends it to Reve 
auter tiel Ofice; and Coke to any ſuch Temporal 
ice as Lands or Tenements ſubject other Perſons 
And the Reaſon expreiled in the Writ, why — ſe- 
dam Legem & Conſuetudinem Regni noſtri Angliæ Cle- 
+ ad tale Officium eligi non debent, does well juſtify 
cir ſo doing: — Quia non eft Juri conſanum quod qui 
piis Operibus continue deſervit, ad inſiſtendum alibi — 
ſæcularibus negotiis compellatur. And, not many 


Wears ſince, a Clergyman, upon ſuggeſting this Rea- - Rep. 
«I. p. 303. 

f N ! * Keble. 2. 

pt to be put into a Secular Office inferior to his p. 693. 


n, and that He being an Eccleſiaſtical Perſon, ought 


egree, obtain'd ſuch a Writ of Privilege to exempt 
im from the Office of Expenditor in the Level of 
ndmney-Marſh : as, no doubt Mr. L— in this Caſe 
{Fight have done, to diſcharge Himſelf of the Office 
Church warden, if the Vicar or the* Pariſhioners 
according as their Cuſtom of Chooling is) had elected 
im into it. ; 

For as the Common Law contirm'd by Magna Charta 
1 | exempts 


erium. And tho' it mentions only the Office of ' © 257: 


\ 


| |; Rolls Abr. 


P. 2» Þ+ 65 3+ 


ts ne ſont Spiritual Perſons, 


wou'd cever have made ſuch things as have alu 


of the Peace tor Failure in their Duty. 
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exempts the Clergy from ſerving in Temporal Off 
inferior to their Degree, ſo it has been an adjudg 
Caſe that this Office of Church wardens is of 
nature; and, in the Eye of the Law, peculiar to I. 
men. For in the Cate of Lorgley and Meredine, 37 H 
B. R. it was adjudged that Church - wardens cannot p 


I! 


ſcribe de non decimando for Lands held by them fort 
Repairs of the Church ; and that for this Reaſon — ( K. 


And if the Parliament, in the Statute-Laws relati 
to this Office, had not gone upon the ſame Suppoſiti 
of its being appropriated wholly to Lay-perſons, th 


been con{iderd proper only for the meaner ſor: 
the Laity, neceſſary Parts and Branches of the Dy 
incumbent upon it: ſuch things as (I may ſafely | 
t) no Nation in the World, Gentil, Jew or Chrifli 
ever thought conliſtent with the Office and Dignity 
their Priells. As, for inflance, The executing t 
Warrants of the Juſlices of the Peace for demandi 
and levying, by Diltreſs or Sale of Goods, the Pen 
ties and Forteitures incurred by the Breach of ſeve 
Acts of Parliament. For the Church-wardens mig 
be required by 13 and 14 Car. Il. c. 4. to levy 


upon their Miniſter for not Officiating in Perſon 0 Of 
a Month in his Pariſh-Church : by 3 ac. I. c. 4. tot n 
vy 15. fer Sunday on ſuch as come not to Chuidl N 
by 29 Car. II. c. 7. to ſeize Goods cry'd, ſhew'd for " 
or ſet to Sale on the Lords-day : and by 43 Elia. c 7 
to levy the Poor Tax, Sc. By which laſt Act Chun * 
wardens are declared to be Overſeers of the Poor E 
tute Oficii ; and, in the Execution of that Part 1 
their Office, are ſubject ſolely to the Secular Aut h 
rity, liable to be fined or impriſoned by two Juli 


I le 
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leave it to the Doctor and his Curate ts conſider, 
jether theſe things, which the Law has made inci- 
t to and conſequently inſeparable from the Office 
| Church-wardens, be proper to be done by a Mini- 
: and how well they have deſerved of the Church 
endeavouring to make a Precedent for fixing ſuch 
urthen upon all their Brethren, that have any Lands 
I Tcnements in their Pariſhes, as the Laws of the Land 
e hitherto exempted them from. 

perſonal Privileges, and ſuch as reach no farther 
n themſelves, Clergy-men may either wave or inſiſt 
Wn as they think fit: but ſuch as are annext to their 
ger, they are bound to be more tender of. And if any 
ſon, out of ſome Caprice of his own, will do a thing 
Wt tends to the Diſhonour or Prejudice of his Fun- 
dn, and obſtinately perſiſts in it, the Diſcipline of 
Church cannot well be better exerciſed than in 
orming ſuch an Irregularity ; to prevent the ill Con- 
ences which, if conniv'd at, it wou'd be apt to draw 
tit. 

Ir. L — may think, perhaps, to devolve upon 
Lay-Aſſociates, if there ſhou'd be Occaſion for it, 
doing ſuch things as thoſe Acts lately mention'd do 
ire; and to confine himſelf to ſuch Branches of 
Office as ſeem more proper for and more conſi- 
t with his Character. But, by the Oath he has 
n, he is bound to do every thing that the Law has 
ext to and made Part of his Office; and cannot 
walify his own AQing as to pick out what he thinks 
and proper for him to do, and to leave the reſt 
one or to be done by others, when he 1s required 
a competent Authority, The Duty in all the 
WutY:ches of it is Perſonal ; and, when he is call'd upon, 
ullW-1n no more avoid doing it Himſelf, than a Man 
do Suit of Court, or ſerve the Queen's Proceſs, 
roxy. But, 


* 
* 


Lib. 1. Tit. 25. 


and Provincial, from the Year 200 or 300, or tit 


[ = | 


But, ta conclude this Point; 1 think, with Subrllſh,, 
ſion, enough has been ſaid to ſhew that the Offceliſay 
2 Church-warden, in the Intendment of our Laws 
Eccleſiaſtical and Temporal, is a merely Secular or | 
Office, appropriated to Lay-Perſons, and from wh 


all Eccleſiaſtical Perſons are free. And, if ſo; MW. 7 
the only Difficulty remaining 15, 70 
| [1 

v. Whether a Deacon, taking upon Himſelf andMee: 
erciſing ſuch an Office, does not thereby put Him r. 
under a Canonical Incapacity of being promotedliſfſot, 
the Order of Prieſthood, at leaſt while he conti ai 
in it. lov 
d ſu 


That he does, I proved from the' Anthority of 
cellottus, | Turiſconſulte celebre, lays Moreri, et un d:Wodt 
Illuſtres Ornemens de la Ville et ae Univerſite de 
rouſe; ] who in his Inſtitutes, a Book approved bye F 
Pope, ranks all ſuch Pcrions among thoſe — Qui 
moveri non poſſunt. And, tho he is but a very | 
Man in Dr. Tod's Eye, fit to be quoted only by 


Dablers in Syſtems. and Compendiums as my ſelf; WW a 
the DoRor is graciouſſy plealed to countenance thisWoſe 
tle Well-wiſher to the Canon-Law ſo far, as to alWote 


that what he ſays, as to this Point, is agreeab/e H tus 
Laws of his Church; and, conſequently, that, by t 
Laws, wherever and ſo far as they prevail and ar 
force, a Deacon by taking a Secular Office upon h 
ſelf becomes incapable of being promoted to the Pri 
hood. And, to help out a weak Brother at a d 
lift, he ſays he has in readineſs and can produce u 
Occaſion a Number of Canons Apoſtolical, Gent 


abouts, down to 1603, to prove that the Clergy oi 
not ſervire or immiſcere ſe Sæcularibus. 
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By the way, I wou'd entreat Him, whenever this 
umour of Quoting comes upon Him, to conſider his 
ouchers a little more maturely than he ſeems to have 
one the Canons and Reformatio L. L. Eccletaſticarum, 
hen he cites them as requiring that the old Church- 
ardens ſhould elect their Succeſſors. For the Ref. 

L. Eccl. ſays expreſſy — Gardiani a Parochianorum r di reg 
ajort Parte eligentur. And the 8yth of the Canons & Miniftris 
f 1603 [1f he means thoſe, as I preſume he does] de- 2"; 
ees that they ſhall be choſen - Parochianorum & Mi- N 
ri [ai unito Conſenſu, ſiguidem id fieri poteſt : but if | 
ot, that then = Miniſtro licebit unum eligere, Parochia- | 
þ alterum : but there is not a word of any ſuch Power 
loud or given to the Church-wardens to ele& others 
d ſucceed them ; and, indeed, 'twere very ſtrange if 
gere ſhoud. However, this imaginary Authority the 
ſoctor thought ſufficient to ground his Refuſing to 
dey your Lordſhips Monition upon: and I muſt own 
e Foundation is ſuitable enough to the Superſtructure. 

t, to return— | 

Your Lordſhip will obſerve that the Doctor agrees 
ith me thus far: That, by the Canon-Law, the Cler- 
are forbid to ſerve in Secular Offices; and that 
ole that do are under an Incapacity of being pro- 
oted to any higher Order in the Church; as Lancel- 
tus aſſerts, agreeably to the Laws of the Church, i. e. 

e Canon-Law, But here we differ again. The Doctor 
„ That the Secular Offices which the Clergy are for- 
d to engage in by the Canon-Law, are to be under- 
bod of one particular Syecies of them only, viz. The 
ing Stewards to Noblemen. So that his Curate's Caſe, 
o he ſhould allow his Church-wardenſhip to be an 
lice merely Laical, is not affected with any Canoni- 
W' Reſtraints or Prohibitions. 
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Now this, for very evident Reaſons, I can by 
means aſſent to, For, 


1. Are there not many Canons that inhibit the Cl, 
gy's ingaging in any Secular Office whatſoever, ne &. 
larilus Negotiis ſe immiſceant, ne Oficia aut Commercia iſ 
cularia ullatenus, ullo modo, guæcunq; Ant, exerceant, & 
This, ſuch a learned Canoniſt as the Doctor profel 
Himſelf to be cannot but own to be the common L. 
guage of the Canon-Law in this matter, and that f 
Reaſon upon which it grounds this general Inhibin 
is uſually this: leaſt they ſhou'd be thereby taken 
from attending the proper Work of their. Spirit 
Function; — Quia nemo militans Deo implicat ſe Ny 
ii Secularibus, ut ei placeat cui ſe probavit >, l 
Text is frequently alledg d upon this Occaſion... . 

Now, I pray, does not every Lay-Office, whate 
it be, that has any Secular Charge annext to it, co 
plainly within the Purview of ſuch Canons, and (la 
condemnd both by the Letter and the Reaſon of 
Law ? | 


2. How can any Man, that has any Regard to Tri 
and knows and conſiders what he ſays, Tr with {uf 
Contidence — That the Prohibitory Canons relating 
this Affair are All to be underſtood of the Cleig 
being Stewards to Noblemen? Do not many of the 
both Domeſtic and Foreign, ſay exprelly,, —— That! 
Eccleliaflical Perſon ſhall be an Advocate or Prout 
Civil Courts, fave only in two or three excepted Cak 
or exerciſe Civil Juriſdiction, practiſe Phyſic or C 
rurgery, keep a Tavern, be a Cook, Butler, &c. or 
way uſe Himſelf in the Courſe of his Lite as a 
man? If he does any of theſe things, he there 
laterpretatively and in Conſtruction of Law, 1 | 
ek 
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rts his Function: and his wearing the Habit of a 
rgy-man till, and preſuming to officiate as ſuch, 


er aggravates than extenuates his Crime. But, 


. As to thoſe: very Canons and Conſtitutions that 
ticulary bar Clergy-men from being Stewards or Bay- 
to Great Men; if it ſhall appear that this Lay- 
e of Church-warden [ as, I hope, I may by this 
e be allow'd to call it ] comes within the plain in- 
and Reaſon of the Reſtraint or Prohibition that is 
upon the Clergy in that particular Caſe ; This, I 
ceive, will be ſufficient for my Purpoſe, to prove 
Mt an Eccleſiaſtical Perſon's exerciſing the Office of a 
urch · warden ſtands condemned by thoſe very Canons 
| Conſtitutions, tho' there had been none that forbad | 
Lay-Offices in general. For Ratio Legis ubi militat, Sim. Vat. Bar. 
Lex loquitur, 8 per Rationem ampliatur & limitatur a, be, 
Wpofirio legis: Et ubi eſt eadem Ratio ibi dicitur adeſſe Verb. Ratio. 
em Lex, non extenſive, ſays my Author, ſed compre- 
ive: and again, Certum eft quod is committit in Le- 
p qui, Legis verba complectens, contra Legis nititur vo- 
tatem. Theſe are known Rules in the Civil Law. 
d a Learned Commentator upon the laſt of them Pynus de 
5 —— Eadem pend punitur faciens contra verba & con Peng re * 
ſententiam ſeu rationem Legis. . 
Now I find ſeveral Exgliſb Conſlitutions that relate to 
s Affair, and particularly injom that none in Holy 
ers (hall be Seneſchalli aut Ballivi: as e. c. A * Con- Spelm. Cone, 
ution of ABp. Laxgton in Concil. Oxon, An. 32581 
nother of Walter Bp. of Durbam An. 1255; || another De Immuni- 
eter Quivil Bp. of Exeter in Synodo Exon. An. 1287; Cpt 
another i» Synod. Winton. An. 1308. And, in all D:crero- 
ſe, the Reaſon alledged as the Ground of the Prohi- 7 299 
on is this: —— Ne Laicis in reddendis Ratiociniis ol- " Lid 4 > 
Hur, or ne ad reddendum Rationes teneautur ma- 
© ES xime 
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ter relating to this Argument, that I think proper 
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vimè Laicis, &c. Which Reaſon no Man will ſay do 
not equally comprehend and take in this Office poi 
Church- wardens, who are bound to make their Accou 
to the whole Pariſh. | 

The Sum of what has been ſaid on this Head, is thi 
That by the Canon- Law, the exerciſing a Secular 
Lay- Office is a Crime that incapacitates a Clergy-m 
for Promotion to a ſuperior Order in the Church; ul 
that a Church-wardenſkip, being ſuch an Office, is Md 
bid under that Penalty; both directly, by thoſe Can 
that prohibit the Clergy's meddling with ſecular Off 
in general; and virtually and interpretatively even 
thoſe that mention only the Offices of Stewards or if 
lifts: becauſe the Reaſon upon which the Clergy 
forbid to exerciſe thoſe particular Offices, militates 
leſs ſtrongly againſt this of Church warden. 

There is only one thing more in the Doctor's 


me to take notice of; and that is his inſinuating, i 
very unbecoming manner [_ Your Lordſhip's Station 
Character and his own conſidered ] as if Your Lordi 
by taking upon you and exerciſing the Office of 2 
ſtice of the Peace in Purſuance of a Royal Commilli 
were in the ſame Circumſtances with his Eccleſtaſli 
Church-warden ; and equally affected with what I! 
charged him with, as the Effects and Conſequence 
his taking that ſecular Office upon him. 

Whether the Doctor offers this only in way of 
ter, or | what I rather incline to believe, fince 'tis 
dreſſed to a Perſon of Your Lordſhip's Character 
the Integrity and Simplicity of his Heart, as what 
verily believes to be true; tis, either way, very uf. 
countable. But, how is it poſſible that a Perſon of 
Doctor's Learning and Knowledge ſhould not be . Ar 
to diſcern a Difference between theſe two Caſes? N 
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cleſiaſtical or Temporal, to ſerve Her in the Office of 


d Cuſtoms of the Realm, are of any Force or Autho- 
y in this Nation? And, if ſo, then certainly tho' the 
or. ſhould produce never ſo many Canons-prohi- 


ting as Juſtices of the Peace, they can no way affect 
Pur Lordſhip, while you act only according to the 
us and Cuſtoms of the Realm, and in Obedience and 

bjection to a Royal Prerogative. They have loſt 
ir Sting, as to ſuch a Caſe; and are of no Force or 


Ws the Clergy's taking upon them the Exerciſe of Se- 


Tg uncil of Sardis long before, upon the Motion of Ho- 
ja had allowed it —— Si Imperatoris Literis vel invi- 
Ng ve! vocati facrint. | 
But ſurely the Door will not ſay, upon ſecond 
oughts, that his Curate and Church-warden's Caſe 


any Affinity with this; or, that the Canons and 

tis Naſtitutions that forbid Clergy men's exerciſing and 

er Ning in ſuch Lay- offiees as that of a Church- warden, 

hate 1#ibus deformatur Honeſtas Clericorum, as Lindwood 7. De vit 


1-55, are not ſtill in their full Force: inaſmuch as they ore gh. 
ole in Uſe and executed before the 25th of Hen. 8. Us Ciericali- 
ye are no. way repugnant to any Laws, Statutes, or Yerb. Defor- 


$2 Noms of the Realm, nor tend to the Hurt or Da- mant. 


mage 


It Her Majeſty, by Her Prerogative Royal, founded 
don and confirmed by immemorial Uſage and Cuſtom, - 
unqueſtionable Right to require any of Her Subjects, 


Juſtice of the Peace? And does not every body know, 
Wat no Canons or Conſtitutions which tend to the Hurt 
Damage of that or any other Prerogative of the 
rown, or are contrariant or repugnant to the Laws. 


Wing the Clergy's exerciſing Secular Juriſdiction, or- 


Wthority at all. And it is obſervable, that the Lega- 1 N Cierici 
e Council under Card. Orhobon, which ſo ſtrictly for- Juriſdictio- 


nem Sæcula- 
a. 6 : SY a : rem exerce- 
War Juriſdiction — a Perſonis Laicis, does it with a ant. C. Cum 


Salvis Domini Regis Privilegiis in hac parte: as the Honeſtatis. 


D Ol nmr 


rr 


/ 


. 
mage of any Prerogative of the Crown; which canng 
be faid of thoſe that prohibit any Eccleſiaſtical Perſon; 
acting as a Juſtice of the Peace. | 

This, with Submiſſion, I take to be the true State 
the Caſe as to this Point. And, if the Doctor had we 
conſidered it, I am confident he would never, in ſu 
a rude and unmannerly way, have compared his C 
rate's exerciſing the Office of a Church-warden wit 
Your Lord{hip's acting as a Juſtice of the Peace. | 


in 
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Thus Your Lordſhip has the poor Fruits of ſonffl © 
Leiſure - hours ſpent in the Conſideration of Mr. L— 
Caſe: and, if they fall ſhort of your Expectation, Yo! 
Lord'hip will, I hope, impute it to the Barrenneſs e 
ther of the Subject or of the Soil where they grew, 2 
the ſeveral incidental Diſadvantages that have attend 
them in their Production and Growth, and hindi 
them from coming to their due Maturity. Howevl,- 
ſuch as they are, I hope Your Lordſhip will accept th 
as a Teſtimony of the Concern I have to find V. 
Lordſhip engaged in ſuch an unaccountable Controwt 
fie. And, That God may long preſerve Your Lordi 
in that high Station wherein his Providence hath pla 
you, proſper your pious Endeavours to promote i 
Honour and Glory and the Good of his Church, lf 
make your Government as eaſie and comfortable 
your ſelf, as it is to thoſe whom he hath committedwr 


your Care, hall ever be the hearty Prayer of, TN 
| | ? | e Kr 
MY LORD, — 
Your Lordſhips moſt Dutiful = 
and Obedient Servant, 


en Mill. Pei 
I 
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